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Executive Summary

Under the U.S. antitrust laws, enforcement agencies may block an M&A transaction only if they meet their burden to
prove that the transaction’s “effect [] may be substantially to lessen competition.” 15 U.S.C. § 18. As courts have
explained, this is a “totality-of-the-circumstances” inquiry, and they “weigh[] a variety of factors to determine the
effects of particular transactions on competition” and “future competitiveness.” United States v. Baker Hughes Inc.,
908 F.2d 981, 984 (D.C. Cir. 1990).

In the modern era of antitrust law, one of these “variety of factors” has been the ability of a transaction to improve the
performance of the combined entity, and thus to improve “future competitiveness” in the market. That is why the
current Horizontal Merger Guidelines, as well as several prior iterations, explain: “a primary benefit of mergers to the
economy is their potential to generate significant efficiencies and thus enhance the merged firm’s ability and incentive
to compete, which may result in lower prices, improved quality, enhanced service, or new products.”

Enforcers in the Biden Administration, however, have threatened to move away from this effects-based analysis,
particularly when it comes to measuring whether efficiencies will improve the performance of a combined entity.
Indeed, the Chair of the Federal Trade Commission, Lina Khan, and the Assistant Attorney General for Antitrust,
Jonathan Kanter, have promised that a revision of the merger guidelines is coming soon, and they have signaled their
plan to take a skeptical view of whether mergers can make a market more competitive.

This Administration appears to prefer that companies, or at least established companies, avoid growth by M&A—and
various Administration officials have cited for this position the belief that there is no good evidence for the ability of
mergers to result in efficiencies.

In anticipation of what we expect will be a significant overhaul of the merger guidelines to enshrine this skepticism,
we think it is valuable to begin a conversation about the state of empirical research on merger efficiencies. We perform
a literature review to collect the existing studies that have observed real-world mergers resulting in improved
performance for the combined entity. We believe this collection of academic studies is an important first step in
pressure-testing the current climate of merger skepticism.

Here are the key takeaways from the literature review:

0 There is zero basis to doubt the once-settled wisdom underpinning the basic framework for merger review:
mergers can and do advance procompetitive business objectives. Merger review is therefore correctly focused
on finding particularized evidence that the unilateral, coordinated, or vertical effects of an individual merger
will cause quality-adjusted prices to increase or innovation to decrease.

0 There is no robust evidence that certain types of mergers are especially unlikely to result in efficiencies.
Rather, there is evidence of mergers leading to efficiencies in a wide range of industries, including for both
goods and services, and for both highly commaoditized products and highly differentiated products.

0 Merger skeptics are correct that theoretical treatments of merger efficiencies are more plentiful than papers that
record real-world evidence and control for appropriate variables to prove causation. Though we found plenty
of examples of this sort of empirical treatment, more research is still needed. Currently, there are limitations on
researchers seeking to test the hypothesis of merger efficiencies: a relatively small number of industries record
public data measuring the inputs and outputs of production. Collecting additional data along these lines would
allow for more robust testing of the efficiencies hypotheses in more industries, and could possibly allow
researchers to predict factors that make merger efficiencies likely (or unlikely) in a particular transaction.




l. Introduction: Wither Efficiencies?

The U.S. antitrust agencies have repeatedly acknowledged since at least 1984 that “a primary
benefit of mergers to the economy is their potential to generate significant efficiencies and thus
enhance the merged firm’s ability and incentive to compete, which may result in lower prices,
improved quality, enhanced service, or new products.”> This approach has been embraced by
courts, which recognize there is no basis to override the strategic rationale for an acquisition unless
the plaintiff meets its burden to prove that the overall effect of a merger is anticompetitive.> What
was once settled wisdom, however, has recently been re-opened for debate.

In July 2021, the White House issued an Executive Order “On Promoting Competition in the
American Economy” which outlined its priorities on competition policy.* To “address the
consolidation of industry,” which it blames on “Federal Government inaction,” the Executive
Order encourages the Department of Justice (DOJ) and Federal Trade Commission (FTC) to
review the merger guidelines. The announcement echoed an earlier report by the U.S. House
Judiciary Committee’s Subcommittee on Antitrust, which was written when the current Chair of
the FTC, Lina Khan, was a staffer on the Subcommittee.> The Subcommittee report stated that the
DOJ and FTC contributed to the forming of private monopolies in part by “issuing guidelines that
are highly permissive of market power and its abuse.”® Making good on that view as FTC Chair,

2 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, HORIZONTAL MERGER GUIDELINES 1 (2010),
https://www.justice.gov/atr/file/810276/download; See also U.S. DEP’T OF JUSTICE, 1997 MERGER GUIDELINES
(1997), https://www.justice.gov/sites/default/files/atr/legacy/2007/07/11/11251.pdf (“Mergers have the potential to
generate significant efficiencies by permitting a better utilization of existing assets, enabling the combined firm to
achieve lower costs in producing a given quantity and quality than either firm could have achieved without the
proposed transaction. Indeed, the primary benefit of mergers to the economy is their potential to generate such
efficiencies.”); U.S. DEP’T OF JUSTICE, 1992 MERGER GUIDELINES (1992),
https://www.justice.gov/sites/default/files/atr/legacy/2007/07/11/11250.pdf (“The primary benefit of mergers to the
economy is their efficiency-enhancing potential, which can increase the competitiveness of firms and result in lower
prices to consumers. Because the antitrust laws, and thus the standards of the Guidelines, are designed to proscribe
only mergers that present a significant danger to competition, they do not present an obstacle to most mergers. As a
consequence, in the majority of cases, the Guidelines will allow firms to achieve available efficiencies through
mergers without interference from the Agency.”); DEP’T OF JUSTICE, 1984 MERGER GUIDELINES (1984),
https://www.justice.gov/sites/default/files/atr/legacy/2007/07/11/11249.pdf (substantially the same).

3 See, e.g., United States v. Baker Hughes Inc., 908 F.2d 981, 985 (D.C. Cir. 1990) (setting out burden shifting
framework and calling efficiencies one of a “variety of factors” to rebut a prima facie merger case that have
“become hornbook law™); New York v. Deutsche Telekom AG, 439 F. Supp. 3d 179, 215-16 (S.D.N.Y. 2020)
(criticizing plaintiffs for “unduly discount[ing] the rate at which technological innovation, new products, and
consumer applications develop to take advantage of enhanced capabilities, and the extent to which this merger might
specifically help accelerate that process” and counting those longer-term efficiencies). See also Northern Pacific
Railway Co. v. United States, 356 U.S. 1, 4 (1958) (the design of the antitrust laws is to “yield the best allocation of
our economic resources, and lowest prices, the highest quality, and the greatest material progress”).

4 Exec. Order No. 14,036, 86 Fed. Reg. 36987 (July 14, 2021), https://www.whitehouse.gov/briefing-
room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/.

5> FED. TRADE COMM’N, Lina M. Khan Biography (2023), https://www.ftc.gov/about-ftc/commissioners-staff/lina-m-
khan (last visited Mar. 24, 2023).

6 SUBCOMM. ON ANTITRUST, COMMERCIAL, AND ADMIN. LAW OF THE H. COMM. ON THE JUDICIARY, 117TH CONG.,
INVESTIGATION OF COMPETITION IN DIGITAL MARKETS: MAJORITY STAFF REPORT AND RECOMMENDATIONS (July
2022), https://lwww.govinfo.gov/content/pkg/CPRT-117HPRT47832/pdf/CPRT-117HPRT47832.pdf.



Lina Khan led the FTC to withdraw the 2020 Vertical Merger Guidelines in September 2021. The
press release opined: “The guidelines adopted a particularly flawed economic theory regarding
purported pro-competitive benefits of mergers, despite having no basis of support in the law or
market reality.”’

President Biden’s top antitrust enforcers have been working on the promised revisions to the
merger guidelines for over a year.2 There is reason to believe that they will try achieve the
foreshadowed aggressive stance by rejecting efficiencies arguments that the agencies once would
have accepted.® The agencies’ request for information in support of the revision asks, “Is the
guidelines’ approach to efficiencies consistent with the prevailing legal framework as enacted by
Congress and interpreted by the courts?” and “For those mergers that appear to yield cognizable
efficiencies, what degree of certainty should the guidelines require that they cannot be achieved in
any other way?”*® In a recent letter promising the new guidelines are coming soon, Chair Khan
and Assistant Attorney General for Antitrust Jonathan Kanter criticized past versions of the
guidelines for indicating that “the consideration of certain efficiencies could lead to a decision not
to challenge a merger.”!! Signaling their intentions, they claim that Congress “has stated a
preference for organic growth over growth through acquisition.”*

This shift in position seems driven, at least in part, on generalized skepticism that mergers generate
efficiencies or other improvements that help businesses compete more aggressively on the merits.
Indeed, we see signs of this Administration’s generalized skepticism all around. The agency heads
proclaimed in the same recent letter that “Our experience has been that efficiencies are often
claimed but rarely proved.”*® Chair Khan hired an economic advisor, Professor John Kwoka, who
is a prominent skeptic of merger efficiencies. In a 2018 piece suggesting reforms to merger

7 Press Release, Fed. Trade Comm’n, Federal Trade Commission Withdraws Vertical Merger Guidelines and
Commentary (Sept. 15, 2021), https://www.ftc.gov/news-events/news/press-releases/2021/09/federal-trade-
commission-withdraws-vertical-merger-guidelines-commentary.

8 Press Release, Fed. Trade Comm’n, Federal Trade Commission and Justice Department Seek to Strengthen
Enforcement Against Illegal Mergers (Jan. 18, 2022), https://www.ftc.gov/news-events/news/press-
releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers.

9 See MALCOLM B. COATE & ANDREW J. HEIMERT, MERGER EFFICIENCIES AT THE FEDERAL TRADE COMMISSION
1997-2007, https://www.ftc.gov/reports/merger-efficiencies-federal-trade-commission-1997-2007 (2009). Staff
considered efficiencies in 147 of the 186 “second request” cases during the period studied by Coate & Heimert.
Bureau of Competition (BC) staff discussed efficiencies in 115 of its recommendation memos, including 342
different efficiency claims. BC staff accepted 29 of the 342 claims (they rejected about a third of the claims, and did
not come to a conclusion on the rest). The acceptances were correlated to a statistically significant degree with the
outcomes of the investigations: BC accepted efficiency claims in 15.3% of the closed cases, compared to just 4.2%
of cases where the Commission sought a settlement, and 6.9% of cases where the Commission challenged the
merger.

10 See FED. TRADE COMM’N & U.S. DEP’T OF JUSTICE, Request for Information on Merger Enforcement (2022),
https://www.regulations.gov/docket/FTC-2022-0003/document.

1 FED. TRADE COMM’N & U.S. DEP’T OF JUSTICE, Letter re Ministry’s Public Consultation Paper on the Future of
Competition Policy in Canada (Mar. 31, 2023), https://www.ftc.gov/news-events/news/speeches/letter-chair-lina-
khan-assistant-attorney-general-jonathan-kanter-canadian-ministry-innovation.

124d.
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control, he argued: “There is, in short, no good evidence that mergers generally result in substantial
and verifiable cost savings, notwithstanding claims to the contrary.”'* Likewise, Professors Nancy
Rose and Jonathan Sallet—both considered thought-leaders in the progressive antitrust
movement—published a law review piece in 2020 arguing “the current methods used by the
federal antitrust agencies to determine whether to investigate a horizontal merger likely rests on
an overly-optimistic view of the existence of cognizable efficiencies, which we believe has the
effect of justifying market-concentration thresholds that are likely too lax.”*® Like the Kwoka
piece, the Sallet & Rose piece selectively cites some of the research that looks for and fails to find
efficiencies and other competitive benefits after mergers, but it largely relies on papers
investigating whether merger efficiencies outweighed changes in market power (for instance by
looking at overall price effects). Those papers tend to start from the premise of looking at
potentially problematic mergers, like those in concentrated industries. Rose and Sallet do not
attempt to collect evidence of when mergers do result in productivity gains or other competitive
benefits, which is our endeavor here.

The enforcers in charge of merger review have converted this research ambiguity into a policy
prescription. In an interview in June 2022, Chair Khan responded to a question regarding the
tradeoffs involved in enforcement by stating that “the word efficiency doesn’t appear anywhere in
the antitrust statutes” and that “it’s really up to the FTC to be defining what is fair and what is
unfair when it comes to competition.”*® Chair Khan went on to state that the agency’s duty was
not to determine whether a “business practice that increases welfare or increases efficiency is fine,”
but rather to define what constitutes an unfair method of competition.!” This sentiment is reflected
in the FTC’s recent policy statement redefining what is an “unfair method of competition” (UMC),

14 See John Kwoka, Reviving Merger Control: A Comprehensive Plan for Reforming Policy and Practice (Oct. 9,
2018), https://www.antitrustinstitute.org/wp-content/uploads/2018/10/Kwoka-Reviving-Merger-Control-October-
2018.pdf (describing a McKinsey study showing that merger buyers overpay based on an overly optimistic view of
synergies, a Blonigen and Pierce study using a dataset that we discuss at some length below, and two retrospective
studies that showed efficiency gains of less than 1% and about 1.5%, respectively, across large samples). It is worth
noting that the studies Professor Kwoka cites for his grim view of merger efficiencies all observe that the studied
mergers did in fact result in efficiencies. See, e.g., Scott A. Christofferson, Robert S. McNish, and Diane L. Sias,
Where Mergers Go Wrong, MCKINSEY ON FINANCE (2004), https://www.mckinsey.com/capabilities/strategy-and-
corporate-finance/our-insights/where-mergers-go-wrong (finding 55 of 77 studied mergers achieved at least 50% of
projected revenue synergies and 84 of 92 studied mergers achieved at least 50% of projected cost savings). The
exception is the Blonigen & Pierce piece, which found no average, manufacturing industry-wide effect of mergers
on plant-level productivity. See Bruce A. Blonigen & Justin R. Pierce, Evidence for the Effects of Mergers on
Market Power and Efficiency, Nat. Bureau Econ. Rsch. Working Paper No. 22750 (Oct. 2016). Other researchers
using plant-level productivity gains on an industry-wide basis have reached the opposite conclusion. See, e.g.,
MERT DEMIRER & OMER KARADUMAN, Do Mergers and Acquisitions Improve Efficiency: Evidence from Power
Plants (2022), https://www.ftc.gov/system/files/ftc_gov/pdf/demirerkaraduman.pdf.

15 Nancy L. Rose & Jonathan Sallet, The Dichotomous Treatment of Efficiencies in Horizontal Mergers: Too Much?
Too Little? Getting it Right, 168 U. PA. L. REv. 1941, 1941 (2020).

16 Guy Rolnik, Q&A With FTC Chair Lina Khan: “The Word ‘Efficiency’ Doesn’t Appear Anywhere in the Antitrust
Statutes”, PROMARKET, https://www.promarket.org/2022/06/03/ga-with-ftc-chair-lina-khan-the-word-efficiency-
doesnt-appear-anywhere-in-the-antitrust-statutes/ (June 3, 2022).

71d.



including both mergers and non-merger conduct.!® The statement claims the FTC’s approach to
labeling something UMC “would not be a net efficiencies test or a numerical cost-benefit
analysis.” Indeed, it suggests that the FTC may decline to consider any efficiency justification at
all.®®

In remarks rescinding the 2020 Vertical Merger Guidelines (VMGs), Chair Khan expressed
skepticism that elimination of double marginalization tended to be realized in vertical mergers,
and generally rejected the position that “efficiencies or ‘procompetitive effects’ may rescue an
otherwise unlawful transaction.”?

We see evidence of the same approach at the DOJ, too. Assistant Attorney General Jonathan
Kanter criticized the VMGs for “overstat[ing] the potential efficiencies of vertical mergers.”?! In
a recent speech, Principal Deputy Assistant Attorney General Doha Mekki announced that it is the
policy of the Administration to “Be skeptical of efficiencies” because, among other reasons, “in
the exceedingly rare instances when low[er] courts have considered them, they have explained that
there is a high burden for demonstrating that efficiencies increase competition.”?? Indeed, the DOJ
argued in its challenge to the U.S. Sugar/Imperial Sugar merger that courts “have expressed
skepticism about efficiencies defenses” and asked the court in that case to reject the likelihood of
a plant-level performance improvement, which is one of the most verified type of efficiencies in
the empirical literature we collect below.?

18 Fed. Trade Comm’n, Policy Statement Regarding the Scope of Unfair Methods of Competition Under Section 5 of
the Federal Trade Commission Act, Comm’n File No. P221202 (2022),
https://www.ftc.gov/system/files/ftc_gov/pdf/p221202sec5enforcementpolicystatement_002.pdf.

191d. at 10 (claiming “courts have declined to consider justifications altogether” and citing Atlantic Refining Co. v.
Fed. Trade Comm’n, 381 U.S. 357, 371 (1965), where the court upheld the FTC’s condemnation of conduct that was
“an economical method of assuring efficient product distribution among its dealers”); See also Fed. Trade Comm’n
Off. of the Chair, Remarks of Chair Khan for the Fordham Annual Conference on International Antitrust Law &
Policy (2022), https://www.ftc.gov/system/files/ftc_gov/pdf/KhanRemarksFordhamAntitrust20220916.pdf
(describing the 2015 statement as a rejection of Section 5’s “clear statutory mandate”, and that the efficiencies
defense in the 1982 guidelines was contradictory to existing precedent at the time).

20 Fed. Trade Comm’n Office of the Chair, Remarks of Lina M. Khan Regarding the Proposed Rescission of the
FTC’s Approval of the 2020 Vertical Merger Guidelines (2021),
https://www.ftc.gov/system/files/documents/public_statements/1596392/remarks_of chair_lina_m_khan_regarding
_the_proposed_rescission_of the ftcs_approval_of the 2020 vmgs.pdf.

2L U.S. Dep’t of Justice Off. Of Public Affairs, Assistant Attorney General Jonathan Kanter Delivers Remarks on
Modernizing Merger Guidelines (2022), https://www.justice.gov/opa/speech/assistant-attorney-general-jonathan-
kanter-delivers-remarks-modernizing-merger-guidelines.

22 U.S. Dep’t of Justice Off. of Public Affairs, Principal Deputy Assistant Attorney General Doha Mekki of the
Antitrust Division Delivers Remarks at Mercatus Center Second Annual Antitrust Forum: Policy in Transition
(2023), https://www.justice.gov/opa/speech/principal-deputy-assistant-attorney-general-doha-mekki-antitrust-
division-delivers.

23 Plaintiff United States of America’s Post-Trial Brief (Redacted Version), United States v. U.S. Sugar Corp., Case
No. 21-cv-01644, Dkt. No. 218, 43-44 (D. Del. May 16, 2022). Notably, in its “findings of fact” the court
ultimately credited that the acquiring firm would be able to “increase the capacity utilization of [the plant]” and
entered judgment against the government. Redacted Memorandum Opinion, United States v. U.S. Sugar Corp., Case
No. 21-cv-01644, Dkt. No. 256, 22 (D. Del. Sept. 23, 2022).



In addition to specific remarks questioning efficiencies, we see an increasing amount of rhetoric
equating consolidation with bad outcomes for consumers.?* This oversimplification fails to
acknowledge gains from consolidation like economies of scope or scale, the assets of poorly
managed firms coming under direction of well managed ones, and the research and design benefits
that come from the integration of complementary functions. Of course, if the enforcers do not
believe these benefits will be realized post-transaction, then it is no wonder they equate
consolidation with a failure of public policy.?

But how well-founded is this sort of generalized skepticism that mergers create efficiencies? Is
Professor Kwoka right that there is no evidence that mergers can create sustained benefits of the
type that enable firms to compete more aggressively? Until now, there has not been a good
compendium of resources to repudiate those claims. Most policy statements have relied on
theoretical work, including modeling of cost savings, knowledge transfers, and improvements in
asset management, but without marshalling the empirical or observational evidence looking at
consummated mergers.?® In this article, we aim to supplement the theoretical work by providing

24 See, e.g., Open Markets et al., The Federal Trade Commission and the Department of Justice Should Abandon the
Proposed Vertical Merger Guidelines and Embrace the Framework of the 1968 Guidelines (Feb. 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-merger-guidelines/comment_to_ftc-
doj_re_vertical_merger_guidelines.pdf (arguing for a return to the 1968 approach using strict market-share-based
thresholds for horizontal and vertical mergers to “reflect the Clayton Act’s purpose to preserve and promote market
structures conducive to competition”); Fed. Trade Comm’n Off. of the Chair, Prepared Statement of the Federal
Trade Commission Before the United States Senate Committee on the Judiciary Subcommittee on Antitrust,
Competition Policy and Consumer Rights “Oversight of the Enforcement of the Antitrust Laws,” (Sept. 20, 2022),
https://www.ftc.gov/system/files/ftc_gov/pdf/P210100SenateAntitrustTestimony09202022.pdf (criticizing agency
underenforcement for resulting in concentrated markets); Fed. Trade Comm’n Off. of the Chair, Remarks of Chair
Lina M. Khan Regarding the Request for Information on Merger Enforcement (Jan. 18, 2022),
https://www.ftc.gov/system/files/documents/public_statements/1599783/statement_of chair_lina_m_khan_regardin
g_the request_for_information_on_merger_enforcement_final.pdf (“This inquiry comes against the backdrop of a
broader reassessment of the effects of mergers across the U.S. economy. Evidence suggests that decades of mergers
have been a key driver of consolidation across industries, with this latest merger wave threatening to concentrate our
markets further yet. As President Biden noted in his Executive Order on Promoting Competition, industry
consolidation and weakened competition have ‘den[ied] Americans the benefits of an open economy,” with
‘workers, farmers, small businesses, and consumers paying the price.””). For a discussion of the history of the
conduct-structure-performance paradigm and the research leading to reform of the 1968 approach, see Bruce H.
Kobayashi & Timothy J. Muris, Turning Back the Clock: Structural Presumptions in Merger Analyses and Revised
Merger Guidelines, COMPETITIVE ENTERPRISE INSTITUTE (Feb. 22, 2023), https://cei.org/wp-
content/uploads/2023/02/KobayashiMuris-FINAL-Layout-RY -approved.pdf.

% Additionally note that economies of scale themselves might be subject to condemnation, judging by the concerns
in the Request for Information on Merger Enforcement, which asks “Where a merger is expected to generate cost
savings via the elimination of ‘excess’ or ‘redundant’ capacity or workers, should the guidelines treat these savings
as cognizable ‘efficiencies’? How should the guidelines address the potential for capacity reductions to reduce
resilience of supply or otherwise lower product or service quality?” See also Fed. Trade Comm’n Office of the
Chair, Remarks of Chair Lina M. Khan Regarding the Request for Information on Merger Enforcement (2022),
https://www.ftc.gov/system/files/documents/public_statements/1599783/statement_of chair_lina_m_khan_regardin
g_the request_for_information_on_merger_enforcement_final.pdf (“And when a merger is expected to generate
cost savings through layoffs or reduction of capacity, should the guidelines treat this elimination of jobs or capacity
as cognizable ‘efficiencies’?”).

26 See Oliver E. Williamson, Economies as an Antitrust Defense: The Welfare Tradeoffs, 58 AM. ECON. REV. 18
(1968); Joseph Farrell & Carl Shapiro, Horizontal Mergers: An Equilibrium Analysis 80 AM. ECON. REv. 107



the compendium of research that has observed mergers, or industry consolidation generally,
creating “efficiencies.”?” We show that plenty of real world evidence supports what used to be
common wisdom: “a primary benefit of mergers to the economy is their potential to generate
significant efficiencies.”

Il. Summary of Merger Efficiency Evidence

The below table collects all the papers we could find, using a keyword search methodology,
wherein the author(s) measured the real-world effects of mergers, corporate consolidation, or
vertical integration, and where at least one of the observed results was an increase in productivity
or other improvement in performance (which we are, together, calling “efficiencies” throughout
this paper). We performed a keyword search of legal and social science journals and platforms,
like SSRN, and manually reviewed all papers that hit on synonyms for “merger” and “efficiency”
appearing in the same paper.

We did not exclude papers if they found that the observed efficiencies were predominated by price
effects from increased market power or other anticompetitive effects. Although the question of
which effect predominates is obviously at the crux of individualized merger review, we are
interested here only in a broader policy point about the potential gains from a merger. That is, is
there evidence that mergers regularly result in the sort of procompetitive performance
improvements that an acquirer might offer as a deal rationale, and which policymakers might
properly think of as a “legitimate” reason for decisionmakers choosing M&A rather than some
other growth strategy? If so—as we find is the case—then there is continued reason to engage in
case-by-case merger review to stop only those mergers where (any such) gains are predominated
by the anticompetitive effects that enforcers, courts, and researchers have observed in many
individual instances.

We did not include in our table theoretical works modeling hypothetical gains from mergers. Nor
did we include meta-analyses of other empirical work. We did, however, review (as a form of
cross-reference) several meta-analyses and included in our table the original research cited therein
when it met our criteria. As a result, our table reflects and builds upon prior work done by, for
instance, LaFontaine and Slade, who collected papers showing the effects from vertical integration,
and also by Professor Kwoka, who collected papers showing effects from certain horizontal
combinations.?® We are not here attempting to perform any meta-analysis ourselves (that is, we
do not make overarching conclusions about the likelihood that one set of merger effects
predominates over another, or identify when certain merger effects are likely to occur). Our goal

(1990) (The seminal theoretical works modeling merger effects, and the potential for consumer surplus increases
derived from reductions in the combined firm’s marginal cost).

27 We will use “efficiencies” as a shorthand term throughout the rest of this piece to mean all types of operating
benefits that can make a firm more competitive.

28 Francine LaFontaine & Margaret Slade, Vertical Integration and Firm Boundaries: The Evidence, 45 J. ECON.
LiT. 629 (Sept. 2007); John Kwoka, MERGERS, MERGER CONTROL, AND REMEDIES: A RETROSPECTIVE
ANALYSIS OF U.S. POLICY (2015). But see Michael Vita & F. David Osinski, John Kwoka’s Mergers, Merger
Control, and Remedies: A Critical Review, 82 ANTITRUST L.J. 361, 377-81 (2018) (criticizing Kwoka’s
methodology).



is to collect the findings of efficiencies such as they exist, and to point out areas where additional
data could help supplement the existing work showing that M&A is an important strategic tool for
improving competitive performance in many markets.

One common theme of the literature is how difficult it is to measure accurately the effects of a
merger.?® As is often the case in antitrust, one difficulty is isolating the effect from the combination
of assets and controlling for all the other changes that affect firm performance after the merger.
Another difficulty is even more fundamental: what constitutes improved performance post-
combination?®® For instance, we are not interested in empirical evidence of outsized gains in stock
price or revenue as such, which could be attributable to gains in market power.3* The studies that
find improvements attributable to mergers answer these questions using different methodologies,
which can be loosely categorized into seven buckets. We describe these seven categories below
and record the category of the study in our table. We also track in our table: the industry in which
the study was conducted; whether the type of combination studied was horizontal or vertical; a
brief description of the finding regarding efficiencies (including any conclusion about whether
efficiencies tend to occur under certain circumstances); and any other observed effect from the
merger (for instance, price effects).

a. Difference-in-Differences Measures of Plant-Level Production After Acquisition

One group of studies finds efficiencies using rich datasets of plant-level manufacturing outputs
and the changes in ownership of those plants. These studies look at a time series of data from

29 See, e.g., MERT DEMIRER & OMER KARADUMAN, Do Mergers and Acquisitions Improve Efficiency: Evidence
from Power Plants (2022), https://www.ftc.gov/system/files/ftc_gov/pdf/demirerkaraduman.pdf (“A major
challenge in analyzing the efficiency effects of mergers is distinguishing true efficiency gains from other factors,
such as changes in market power, buyer power, and product quality.”); David R. King et al., Meta-Analyses of Post-
Acquisition Performance: Indicators of Unidentified Moderators, 25 STRAT. MGMT. J. 187 (2004) (“First, most post-
acquisition performance research has only employed stock market event studies, thus ignoring M&A effects on
other potentially relevant dimensions of firm performance. The short-term nature of most event studies may not fully
capture anticipated benefits from an acquisition due to information asymmetries.”); Orly C. Ashenfelter et al.,
Efficiencies Brewed: Pricing and consolidation in the U.S. Beer Industry, 46 RAND J. ECON. 328, 328-29 (2015)
(“[T]here is very little direct empirical evidence that efficiencies can offset the incentive to raise prices. This lack of
direct evidence is likely due to the inherent difficulties in measuring if (and by how much) mergers lower firms’
marginal costs.”).

30 See DEMIRER & KARADUMAN supra note 27, at 2 (“A major challenge when studying the efficiency effects of
mergers is the lack of suitable data because most industries do not have reliable measures of cost and physical
productivity.”).

31 There is a large literature in the study of finance that attempts to measure “performance” improvements resulting
from acquisitions, by which the researchers almost exclusively mean to forecast returns on investment. While there
may be some results from this literature that shed light on the topic of efficiencies or other operational
improvements, we do not attempt to catalogue this field of research. For a fairly comprehensive (if somewhat
outdated) treatment of this sort of retrospective analysis of mergers and acquisitions, see Maruizio Zollo & Harbir
Singh, Deliberate Learning in Corporate Acquisitions: Post-Acquisition Strategies and Integration Capability in
U.S. Bank Mergers, 25 STRAT. MGMT. J. 1233 (2004); see also Paul M. Healy, Krishna G. Palepu, & Richard S.
Ruback, Does Corporate Performance Improve After Mergers?, 31 J. FIN. ECON. 135 (1992).



entire industries (e.g., power generation®2 or ready-mix concrete®?) where some of the plants were
acquired across the period tracked. They measure the productivity of any given plant—that is, the
amount of finished product produced from a given amount of inputs.3 They compare the
productivity of acquired plants in a given moment to the productivity of plants that were not
acquired. (A variation on this method is to measure productivity under different concentration
levels, rather than after specific merger events.) This difference-in-differences methodology
allows the researchers to draw conclusions about what gains in productivity were due to
acquisition, rather than exogenous effects on the industry as a whole.

b. Difference-in-Differences Measures of a Single Firm’s Accounting Data

There is a wide variety of studies using a firm’s accounting data to measure its improved
performance after a merger by comparing it to an appropriate “but for” alternative, as measured
by the performance of the rest of the industry, or a particular sample of the rest of the industry that
has similar characteristics to the merged firm. Researchers measure this improved performance in
many different ways. Some look at quality-adjusted prices—that is they choose a measurable
variable that serves as a proxy for the quality of a product or service (e.g., wait times) and measure
changes in price, controlling for the variable. Price is only informative as a measure of reduced
costs (i.e., efficiency) if the researcher is able to control for the price effects from any loss of
competition (i.e., increases in market power or tacit coordination). Others look directly at
measures of cost to produce goods or services. Still others compare output quantities to determine
whether a combined firm is able to produce more from the same pre-merger assets.

c. Data Envelopment Analysis

Some researchers find performance improvements after mergers or during periods of industry
concentration by using a measure of productivity called data envelopment analysis. Data
envelopment analysis (DEA) is a statistical method that uses data measuring inputs and outputs in
an industry to try to estimate the highest limits of possible production (i.e., “the production
possibility frontier”) and then measures a specific producer’s performance against that potential
performance to come up with a measure of efficiency. The method is only available where there
is firm-level data available on the inputs used and outputs produced over time. When researchers
also have a dataset tracking mergers in the industry, or concentration levels generally, they show
how the DEA measure of efficiency improves with the M&A, or how the measure improves when
the industry becomes more concentrated. Many of the DEA studies showing efficiency gains were
focused on the banking industry, where the inputs and outputs seem to be more regularly measured
by regulators.

32 See DEMIRER & KARADUMAN supra note 27

33 Robert B. Kulick, Ready-to-Mix: Horizontal Mergers, Prices, and Productivity (US Census Bureau Center for
Economic Studies Paper No. CES-WP-17-38, 2017).

34 Some studies we catalogue measure output by using revenue as a proxy. We recognize a debate in the literature
about whether revenue is an inappropriate measure because it would reflect price effects from increases in market
power. We do not attempt to resolve this debate here, but record in our table which type of measure was used.
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d. Before-and-After Measures of a Single Firm’s Performance

Some studies look only at operations of a firm before and after a merger, and directly measure
improvements in the firm’s costs of production (e.g., distances that goods must be shipped) after
the combination.  Unlike the difference-in-differences methodology, the before-and-after
methodology cannot control for exogenous changes over time that would have lowered the cost of
production, or other direct measures of performance, of the whole industry. As a result, many of
these studies also show price decreases at the merged firm relative to the rest of the industry, and
in doing so attempt to control for market-wide variables that also affect prices.

e. Industry-Wide Regression Analysis Using Accounting Data

Some studies measure the effects not of individual mergers, but of industry concentration or
vertical integration generally on measures of price or performance. These studies include variables
in the regressions that control for other explanations of movements in price or performance. These
studies’ findings of lower prices or higher-quality outputs in periods of greater consolidation or
vertical integration may be explained by economies of scale and vertical efficiencies.

f. Before-and-After Measures of Market Share

One study is not like the others: it makes a case for classifying mergers as “efficiency enhancing”
if the post-merger market share (measured by quantity of a good produced) is greater than the sum
of each firm’s pre-merger market share.3® Conversely, a merger is “market power enhancing” if
the combined firm reduced output and their market share (after contracting aggregate output to
internalize the infra-marginal losses that they impart to each other). The study uses a rich dataset
from DRAM chip production to make the case that a group of “efficiency enhancing” mergers
tended to cause less efficient firms to exit, and “market power enhancing” mergers tended to attract
entry. The response of market participants, which is in line with theoretical expectation, tends to
confirm the methodology for classifying a merger as “efficiency enhancing.”

g. Case Studies

A final methodology does not purport to quantify efficiency effects in any way, rather it uses
interviews, historical commentaries, or regulatory hearings to collect information on subjective
understandings by managers or other informed observers to determine that mergers resulted in
improved operations or created cost savings.

% Ralph B. Siebert, Estimating Differential Dynamic Merger Effects on Market Structure and Entry in Related
Markets, 55 REV. OF INDUS. ORG. 431 (2019).
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I1. Takeaways from the Merger Efficiency Evidence

A wide and varied range of empirical work observes the realization of efficiencies from mergers.
The most important takeaway from this compendium of sources, therefore, is that there is no reason
to doubt the once-settled wisdom underpinning the basic framework for merger review: mergers
are considered a legitimate means to advance procompetitive business objectives unless there is
evidence that the unilateral, coordinated, or vertical effects of the merger will cause quality-
adjusted prices to increase or innovation to decrease.

Many of the studies here attempt to explain when or why mergers result in performance
improvements. In some sense, that result would be the panacea because it would tell business
managers when they should buy, rather than borrow or build, certain assets to advance their
strategic growth plans. Unfortunately, the research is largely inconclusive.®® However, several
studies have results consistent with the explanation that better managed firms can acquire assets
from underperforming firms and bring those assets up to the acquiring firm’s level of performance.
For a detailed discussion of this effect and the evidence corroborating it, we recommend Boyan
Jovanovic and Peter L. Rousseau’s paper from the American Economic Review in May 2002.%’
These results may give enforcers particular comfort when reviewing the acquisitions of firms with
low levels of productivity.

We did not observe any robust evidence that certain types of mergers are especially unlikely to
result in efficiencies.®® Rather, we saw evidence of mergers leading to efficiencies in a wide range
of industries, including for both goods and services, and for both highly commaoditized products
and highly differentiated products. For this reason, there is no empirically supported reason to
alter our enforcers’ case-by-case approach to analyzing efficiencies that decision-makers predict
in any given merger. Moreover, there is no reason for courts to change their assumption that
business managers, who are closest to the industry in question, are best placed to judge which
strategy—build, borrow, or buy—will best improve firm performance.®® As the Supreme Court

3 Equally inconclusive is the body of research trying to forecast the determinants of financial success for firms
subject to M&A. See supra note 29.

37 See Boyan Jovanovic & Peter L. Rousseau, The Q Theory of Mergers, 92 Am. Econ. Rev. 198 (2002).

38 Although there is a large body of research on price effects, and stock price effects from mergers, most are
extremely methodologically flawed and, in any event, do not even attempt to disprove efficiencies. Rather, findings
of price increases after a merger usually claim to prove only that anticompetitive effects pre-dominated, and that
enforcers should have acted to stop the particular merger in question. There is more to learn here from identifying
predictors of the plaintiff’s prima facie case than there is to learn about the possibility of achieving efficiencies. One
notable exception is the case study approach in DAVID J. RAVENSCRAFT & F.M. SCHERER, MERGERS, SELL-OFFS, &
EcoNomiIc EFFICIENCY (1987). The authors conclude that the mergers they observed did not tend to lead to
performance improvements, though they found performance improvements in some cases. Commentators have
viewed this study, performed on a large dataset collected by the FTC and supplemented with interviews, as reaching
conclusions that are idiosyncratic to the wave of conglomerate mergers completed in the 1960s. It nevertheless
provides a model for the type of 6(b) study that could be useful for specific industries undergoing consolidation in
the future.

% For a strategy-focused discussion on factors that might support buying rather than building or buying, see
LAURENCE CAPRON & WILL MITCHELL, BUILD, BORROW, OR BUY: SOLVING THE GROWTH DILEMMA (2012)
(explaining that buying may be the strategically optimal choice if existing internal resource have low relevance, the
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explained in NCAA v. Alston, “antitrust law does not require businesses to use anything like the
least restrictive means of achieving legitimate business purposes. To the contrary, courts should
not second-guess ‘degrees of reasonable necessity’ so that ‘the lawfulness of conduct turn[s] upon
judgments of degrees of efficiency.”*°

IV.  Limitations of the Merger Efficiency Evidence

One obvious limitation in the literature is the relatively small number of industries where data are
available to measure the costs and quantity of inputs and outputs . The best data of this kind tend
to come from the most highly regulated industries, like banking, healthcare, and rail, where those
data are recorded for purposes of regulatory functions. We worry this could lead to a sense that
regulation is a necessary pre-condition for efficiency-enhancing M&A, or that claims of likely
performance improvements in non-regulated industries are not verifiable. One notable exception
is the Census of Manufactures, which collects high quality data that have allowed researchers to
calculate performance improvements in the use of assets to make more output when plants changed
owners.

We think one critical learning from our effort to catalogue merger efficiency evidence is that the
FTC has a unique power to collect data that would significantly improve the state of the research.
Privately held data are necessary to test specific hypotheses about when mergers tend to lead to
productive efficiencies, so the FTC’s Section 6(b) power makes it uniquely qualified to clarify the
empirical record in ways that private researchers have struggled to do. If the FTC has a specific
hypothesis about how theorized merger efficiencies are likely to play out in the real world, it can
test that hypothesis by collecting a time series of data on inputs and outputs in an industry and
doing a difference-in-differences analysis after firms, in the ordinary course, decide to merge.
Until that time, the obvious difficulties in measuring performance controlling for all relevant
variables explain the relative dearth of evidence in this field, and should not be used as a policy
argument to assume away the existence of efficiencies.

V. Conclusion

The research we have collected here tends to undermine the basis for generalized skepticism of
merger efficiencies. Additionally, Neo-Brandeisian claims that more industries are more
concentrated now than they were 40 years ago, even if accurate on their own terms, are not a
sufficient basis to condemn the performance of antitrust enforcers.*! Rather, as the research shows,
increased concentration can mean better firm performance and better outcomes for consumers.
Indeed, the destruction of inefficient firms (sometimes accompanied by the acquisition of their

needed resource is difficult to trade or has principal-agent problems, and the resource must be closely integrated
with other aspects of the business to achieve the growth strategy).

40 NCAA v. Alston, No. 20-512, slip op. at 26 (S. Ct. Jun. 21, 2021) (quoting Rothery Storage & Van Co. v. Atlas
Van Lines, Inc., 792 F.2d 210, 227 (D.C. Cir. 1986); Continental T.V., Inc. v. GTE Sylvania Inc., 433 U. S. 36, 58,
n. 29 (1977)).

41 See Kobayashi & Muris, supra note 22.
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assets) is a fundamental part of the process of competition, which necessarily leads to consolidation
as those who compete most strongly on the merits win out.

Though high-quality empirical evidence of mergers leading to improved performance is limited
(relative to the huge number of mergers in the past 40 years), it exists for many industries where
the necessary data were available to researchers. For industries or specific mergers with more
limited data tracking, researchers have at least provided useful proxies for efficiency gains, again
confirming the theoretical work modeling how consolidation can lead to welfare gains.

We should therefore reject the policy prescription that merger review be drastically altered to
assume no gains from mergers, or to place the initial burden of proof on the parties to justify their
merger strategy. The agencies should, as they have in the past, make enforcement decisions taking
into account the likelihood of efficiencies in any particular case.*> Moreover, as empirical
evidence of explanatory factors for merger efficiencies improves, so will the ability of business
leaders to select and pursue the most efficient mergers.
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